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OBSESSIVELY, RELENTLESSLY AT YOUR SERVICE.

MARGARET A. ROY, Senior Attorney
December 11, 2003

David Wornson
Attorney, Iowa Department of Natural Resources

Dot 5039 RO

nuthy 40860277 12/l du

RE: Former Manufactured Gas Plant, Council Bluffs, Iowa

Dear Mr. Wornson:

This responds to your letter to Steve Guyer, dated October 16, 2003, in which you ask
MidAmerican Energy Company (“MidAmerican”) to assess its liability regarding the former
manufactured gas plant (“MGP”) site in Council Bluffs, Iowa, (“Site”) and to provide copies
of relevant records.

As T understand the argument advanced by the potentially responsible party(ies),
MidAmerican allegedly is successor to any liability that Nebraska Power Company (“NPC”)
may have had for Iowa based MGP environmental liabilities.! For the reasons stated below,
MidAmerican is not a potentially responsible party at the Site. I have attached the more
significant supporting documents.

NPC'’s Liability Has Not Been Established

Assuming the factual information presented by the potentially responsible party(ies) is
correct, during the period 1917-1928, NPC was the parent of the owner/operator Citizens
Gas and Electric Company of Council Bluffs (“CGE”). CGE sold the Site real estate in

1928 to Council Bluffs Gas Company, then allegedly merged into NPC in 1937. No
information has been presented regarding the operating relationship between NPC and CGE,
and the alleged merger between the two. '

Owner and operator liability arguably passed from CGE to Council Bluffs Gas Company in
1928. The asset purchase agreement appears to transfer every aspect of the MGP business to
Council Bluffs Gas Company.2 Thus, successors to Council Bluffs Gas Company may be
responsible for pre-1928 owner/operator liability under the “substantial continuation” test.
Under this test, courts look to the substance, not the form of the transaction to find successor
liability. See United States v. Mexico Feed and Seed Company, 980 F.2d 478, 488 (8™ Cir.
1992). Certainly the equities weigh in favor of assigning liability to the purchaser and then

' have not attempted to verify the historical information the potentially responsible entities have provided
regarding events occurring prior to 1946. !

? June 1, 1928 Agreement between Citizens Gas & Electric Company of Council Biuffs and Council Bluffs Gas
Company. (Attachment 1)
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operator of the MGP business and real estate, as opposed to the innocent purchaser of an
electric distribution business 18 years after the fact.

Even assuming that CGE retained its owner and operator liability after selling the MGP,
NPC may not have succeeded to the liabilities of CGE. Although the parties are reported to
have merged, no merger agreement has been presented. Further, there is no information to
support a theory of derivative owner and operator liability against NPC. Such a theory would
require piercing NPC’s corporate veil. A number of factors must be applied in order to
determine whether a corporate veil may be pierced, but generally it is possible where the
subsidiary was formed to perpetuate fraud, or where there was a failure to observe corporate
formalities and separateness. No information has been presented that would indicate either
circumstance existed here. Similarly, no information has been presented that would show
NPC so controlled the MGP operations that it was directly liable as an operator.

Western Jowa Power Did Not Assume Environmental Liabilities

NPC later was purchased by the Omaha Electric Committee, (“OEC”), a non-profit quasi-'
public membership corporation without capital stock.” OEC held assets in trust for the
benefit of Omaha Public Power District (“OPPD”).4 On November 14, 1946, OEC formed
Western Iowa Power Company (“WIP”) and owned all the shares.” On December 2, 1946,
WIP offered to purchase 77,000 shares of NPC stock from OEC.% At that time, it appears
that NPC owned and operated electric power facilities only. Upon receipt of the shares, WIP
would issue bonds to NPC in the principal amount of $3,350,000.

That same day, OEC and twelve individuals, owners of all the issued stock of NPC,
approved a plan of partial liquidation of NPC whereby WIP would surrender the 77,000
shares of NPC stock, and receive in return certain Iowa assets of NPC.® The Plan of
Liquidation approved by the NPC shareholders states that WIP will receive most Iowa
electric distribution facilities, and:

other assets connected with the operation of the properties to be acquired by
Western Jowa Power Company, consisting of cash, accounts receivable,
inventories, prepaid expenses and other current assets, less certain liabilities,

* Jowa Power and Light Company form U-1 section I(6), p. 1, January 29, 1949.

* WIP directors meeting minutes, July 14, 1948, p. 1; WIP directors meeting minutes, August 18, 1947,

p- 2.

> WIP directors meeting minutes, November 19, 1946 p. 1.

8 WIP directors meeting minutes, December 2, 1946, p. 1-2. (Attachment 2) '
"1d. at p. 2. (Attachment 2)

8 Id. at p. 3. (Attachment 2)
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which shall be assumed by Western lowa Power Company, consisting of
accounts payable, accrued taxes, customers’ advances, customers’
contributions, customers’ deposits and accrued interest thereon, other current
liabilities, and reserve for injuries and damages, the excess of such assets
over such liabilities to equal the net aggregate amount of $35,000, all as
selected and determined by Haskins & Sells and R.W. Beck and Associates.”

For the reasons stated above, there is no evidence that NPC held environmental liabilities for
the Site. Even assuming it did, there is no indication that the parties intended WIP to
assume any specific liabilities, much less Iowa-based MGP environmental liabilities, when
purchasing a small minority position in NPC stock for its electric distribution system. Even
assuming the liabilities automatically accompanied the NPC stock, WIP held that stock for
less than 24 hours before transferring it back to NPC. Even assuming a general rule that
liabilities remain when the stock does not, under NPC’s Plan of Partial Liquidation, WIP
specifically retained only certain listed liabilities, Iowa-based environmental liabilities not
being among them. '

Iowa Power and Light Company Did Not Assume Environmental Liabilities

On February 11, 1949, Iowa Power and Light Company (“IPL") entered into an agreement
with OEC to purchase all the outstanding shares of WIP from OEC for $3,350,000 for its
electric distribution system'’. OEC warranted that the WIP financial statements correctly
reflected WIP’s financial condition; the financials do not show any recorded liability for
TIowa-based MGP environmental liabilities."'

On May 14, 1949, the transaction closed.'* Later that day, IPL dissolved WIP."> Under the
plan of liquidation, WIP transferred all its assets to IPL, and IPL surrendered all of WIP
stock to the WIP secretary for cancellation.'* IPL agreed to “assume all obligations of
Western Jowa under all executory contracts, unexpired leases, and other undertakings of
Western Iowa.”'> WIP was authorized to wind up its affairs post dissolution.'®

% 1d. at p. 4. (Attachment 2)

¢ Agreement between Omaha Electric Committee, Inc. (for itself and as trustee for Omaha Public Power
District) and Iowa Power and Light Company, February 11, 1949, p. 2-3. (Attachment 3)

'1d. at section 6(e), p. 6, and Exhibit A. (Attachment 3)

12 OPPD Board of Directors resolution, dated May 14, 1949. (Attachment 4)

2 wip Special Directors Meeting Minutes, May 14, 1949. p. 9. (Attachment 5)

'“1d. at p. 4-5. (Attachment 5)

51d. atp. 5. (Attachment 5)

1d. at p- 5. (Attachment 5)
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As discussed above, WIP did not hold Iowa-based MGP environmental liabilities. Even
assuming that it did, OEC did not pass those liabilities to IPL when it sold WIP stock to IPL.
The parties relied on financial statements that did not show environmental liabilities.
Further, the dissolution was implemented within seven hours of the acquisition of WIP
stock. The plan of dissolution did not pass Jowa-based MGP environmental liabilities to
IPL. . -

In surnmary, there is no evidence that NPC held environmental Site liabilities, and even if
did, WIP did not assume liability for the Site. Assuming somehow that NPC held such
liabilities, and further assuming that WIP obtained those liabilities, liability did not pass to
IPL and then to MidAmerican. WIP and IPL purchased an electric distribution system
without any knowledge of, or intent to evade MGP liabilities. There is no equity in requiring
MidAmerican to address contamination caused by the MGP.

Due to the focused nature of your inquiry, I have not listed or addressed other defenses that
MidAmerican may have, based on Blue Chip or other law, nor have I attempted to find
potentially responsible parties.

Please call me if you have any questions.

Sincerely,

Peg Roy

Senior Attorney -

Enclosures

MAR/dsb
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bce:  Steve Guyer
Cathy Woollums
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ENOW ALL MEL 37 THISZ FRISIVNTS, That CITIZENS GAS &
TZITRIC CCMELTY OF COURCIL ELTUFFS, a corporation ofgan-
lzsd oand 2XloTlig lnler Toz o laws of toe State of Sew
sergey and duly qualified %o transact business within the
State of Iowa, pursuant to resolutions duly passed by its
stockbhcldars and (T2 Board of Directors, for and in son-
sideration of the sum of Tem Dollars ($10) and other good
and valuable considerstions, receipt whersof is hereby
acknowledged, has sold and conveyed, aasign;ﬁ, tranaferred
and delivered, and by these presents doss hersdy sell and
sonvey, assign, transfer and deliver unto COUNCIL BLUFFS
GAS COMPARY, a ocorporation organized and existing under
the lawsg ol the State of Delawars and duly esuthoriged to
transact business in *he 5tate of Iowa, the following
described property,situated in the County of Pottawattamie

‘and State of Iowa, to wit:
PARCEL 1

' That part of Lot Five (5) in Bloek Thres (3)
“ of Bryant and Clark's Subdivision in the
City of Council Bluffs, County of Pottawattamie
and State of lowa, described as follows:

Commencing at the Horthwest cormer of said Lot
Five (5) anf running themse Southerly along
the Westerly line of said Lot Five (5) a dis-
tance of twenty-five (25) reet; thenoce Easterly
at right angles to sald Westerly line a dis-
tance of twenty (20) feet: thence Northerly,
parallel with said Weaterly line of said Lot
Five (5) a distance of twenty-five (25) feet
to the Hortherly line of said lot; thensce
Westerly along the Hortherly linme of maid lot
twenty (20) feet to the place of beginning
7

PARCEL IT

r
fk The South Half (S#) of Lot Three (3), all of

' Lots Four (4), Five (5), 8ix (6) and Seven

i {7), the South twenty-two and two-thirds
(22 2/3) feet of Lot Eight (8), the South Half
(8%) of Lot Eleven {11) and all of Lots Twelve
{12}, Thirteen {13) and Fourtesn (14}, all in
Block Twelve (12) 4in the Subdivision of the
Riddle Tract in (ouncil Bluffs, Iowa, &lso
known as Riddle's Subdivision in Council Bluffs,

Towe. 5;\

Yiae
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=28 Zavez (7, Iigzt (3, Yime . 2,, Ten (l0),
Zlsver (11!, Twelve (12} and ®ugiwecasr (1%} angd
the South ten (10) feet of Lot Fourteen (14},
all ir 2lock Zlevan {11) 0° the Subdivision of
the Riddls Iract in Couwnsil Bluffs, Iows, also
known as Riddle's Subdivision, in Couneil
Bluffs 8 Iown.

BARCEL IV

That certain trasct or paresl of land comstitute
ing vacated alleys lying in Riddle's Subdivision
of the City of Council Bluffs, Iowa; vacated by
ordinance passed May 7, 1928, approved May 9,
1928, dessribed as follows:

{a) Those portions of the vmsated alleys
lying South of & line one hundred forty-six
{146) feet Horth of and parallel tc the South
line of Bloock Bleven (1l) in Riddle's Subdivision
of the City of Couneil Bluffs, Iows, said vacated
alleys being more particularly descridbed as:

The vacated alley lying between the South line of
Lots Seventeen (17) to Twenty (20) inelusive, and
the Borth line of Lots Seven (7) to Tem (10) in-
slusive, and West of the East lines of Lots Seven
(7) and Twenty (20), extended and joined; the
vacated alley lying between the Baast line of Lots
Zleven (11) to Sixteen (16) inoclusive and the
West line of Lots Seventeen (17) and Ten (10),
extended and Jolned: :

(b) Those portions of the vacated alleys
lying South of the center lines of ILots Three
(3) and Eleven {11}, extendsd and joined, in
Bloosk Twelve (12) in Riddle®s Subdivision of the
City of Couneil Bluffs, Jowa, being more partis-
ularly described as:

That portion of the vacated alley lying betwean

ths West line of Lots One—{1l) to 8ix (6), incluasive -

and the East line of Lots Seven (7) and Bight (8)
and the vacated alley lying between the Zast line
of Lots Hine (9) to Fourteen (14) inolusive and
the West line of Lots Seven (7) and Eight (8),

all in Bloek Twelve (12) in Riddle's Subdivision

aforesald;

(s) That portion of the West Half (Wi) of the
vacated alley lying between the Westerly lines of
Lots Four (4), Pive (6) and 8ix (6) and the East-
erly line of Lot Seven (7] and South of the North-
erly line of Lot Seven (7), prolonged Bastward,
in Blook Eleven (11l), Riddle's Subdivision of the
City of Counoil Bluffs, Iowa, the cemnter line of
said alley being the Westerly line of the bulldings

and projeotions of the Mona Motor 0il Company /ﬂny

~ losated in said vmcated alley on May 12, 19E8.
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FARCEL 7,
i fhe sms manulasturine olant and J.+40% 31tz 22 the
srantar iz the ity o2 Cuunnoll 2luffs, including all gas
LoLiera, expanaslnn Tankd, cas maing, teildings and gtrue-
{ tures located upon the tracts of land above described, and [
j ALl %2e granter's sasements, rightas of way, righva, permits
: privileges, licenses, machinery, engineas, equipment,
appliances and appurtenances forming a pa;t of the smid
slant or agise o2 138l or enjoyed in oonneotisn therewith.
PARCEL VI.
The gaus dlstributing system of the grantor in, and

iz the vicinity o, the City of Council Bluffs, insluding
all gas nollers, expansloz tanks, tunnels, condults, gas

mainsg and pipes, service pipes, fititings, gates, valves,

sonnestions, meters, appliances, devioces, equipment and

appurtenanses and sll grantor’s other property, real, i
personal or mixed, unsed or enjoyed in connection with said ‘

Alstributing syastem, whether used fLor the distribution 6f

natural, artificial or mixed gas, together with all
rights of way, easememts, permitas, privileges, municipal

or other franchises, licenses, consents and rights for

j

|

|
or relating to the construction, maintensnoe or cperation

sherso?®, through, over, under or upon any public streets !

or highways or any public or private lanﬂa~1n, and in the %

vicinity of, said City of Council Bluffs. |

PARCEL VII.
411 the railroad tracks of the grantor in sald

City of Counsil Bluffs, used in or in oomnection with the

L ¢ n At et

manufacture, sale and distribution of gus hf the grantor
in said City, together with all spur trecks, switohes,
sidings, rails, ties, nppnrtenhnneu and eguipment, rights
of way, eaaaments.voontrlots, pcfmitu and consents
appertaining thereto, and all grantor'a right, title apd
interest in and to the landse upon ihiob the same are

Raacs
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PARCET TIIT
All those certalin rignis, privilsges and Irancalses
Zow owneld and heii o7 the granter i che comstruction,

maintenance and cperation or the gas plant and system in,

ot

anl In the vielnisy oI, ‘tae TLlty I Tounsil 2luffs, in-
oluéing those granted by that certain franchise granted to
Grantor, its successors and agsigns, by the City of
Council Bluffa, Iowae by ordinance adopted by the City
council of said City on Qotober 1, 1923, (said ordinance
being document 2551, of the Ordinancesof the City of
Council Bluffs, Iowa), and subaequently approved on
October 2, 1923 by the Mayor of sald City, and-:;ioh
subsequently received the favorable vote of & majority of
the elsctors of the J(iy o7 Couwncil 3lut?fs voting upon
the quesgtion at & special election held for that purposs.
PARCEL IX.

41l furniture, fixtures, equipment, tools, supplies,
stores, material, fuesl, merchandise, motor vehicles,
horses, mules, wagons and transportation equipment owned
by the grantor and used exclusively in, or exclusively in
connection with, the manufacture, sale and distribution
32 zas in, and in the vicinity or.'saii City of Couneil’
3luffts, County of Pottawattamis, State or:;ow&.

The grantor hereby warrants the title against all

persons wWhomsoever. _
IF WITEESS WHEREOF the said Citizems Gas & Eleotrios

Company of Couneil Bluffs has csused these presents %o be
signed by one of its Vice-Presidents and attested by one

of its Assistant Secretaries and its corporate seal o be
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hersato affized, tnla L3t lay of June, A.D., 1928,

JITIZENS GAS & ELECTRIC COMPANY
0F COUJCIL BLUFFS

By //«.V,:j

se=-rregident.

Attested:

48gistant Secrevary.
STATE OF NEW YOEX |
COUNTY OF HEEBW YORK; 5
On this lst day of Jume, A.D.1988, before me,
MAR? d. GUILFOYLE , & notary publie ip and for
said County in the State aforesald, personally appeared
A. S. GRENIER and H. L. MARTIN, te me personally kunown

and to me known to be a Vice~-President and en Assistant

Seoretary, respectively, of CITIZEES GAS & ELECTRIC COMPARY|

OF COURCIL BLUFFS, who being by me severally and duly
aworn, each for himself 414 say that he, the said

A. S. GHENIER, 18 a Vice-President, and he, the said

H. L. MARTIN, is an Assistant Seorstary of said CITIZENS
GAS & ELECTRIC COMPARNY OF COUNCIL BLUFF3, that the seal
affized 4o the foregoing instrument is the sorporats seal
of said corporation, aml that the said 1n§1:mant we.s
signed and sealed on behalf of the said o;rpomtion by
suthority of its Beard of Direstors, and the said

A. S. GHENIER and H. L. MARTIN have acknowledged the
sxecution of said instrument 4o be the To;unta.ry a0t and

deed of said CITIZENS GAS & EIECTRIC COMPANY OF COUNCIL

BLUFFS, by it voluntarily exssuted.
¥ITHESS my hand and notarial seal this lat day of

June, 4.D.1928,

Yath yeunts O e
Gens Gy Glar's
Comaunlon Explros Marck 55, ({30

hagtaar's fle 103
eror'y ke 28618

f

11
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MINUTES OF MEETING OF BCARD OF DIRECTORS

o

WESTERY TOWA POWER GCOMPANY

Held December 2, 1946
at 11:05 o'clock A.M.
(Fastern Standard Time)

A meeting of ths Beard cof Directors of Western
Iowa Power Company, an Iowa corpeoration, was held on the
2nd day of December, 1G4£, at the hour of 11:085 ofclock
A.M. (Eastern Standard Time), in the Directors Room of
Juaranty Trust Company of New York (whose address is 1340
Sroadway), in the City of New York, State of New York, -
purswant to weiver of notice therest signed by 211 of the
members of the Board of Directors of Western Iowa Power
Company. A copy of said waiver 1s attached to these minutes.

The following Directors were present:

T. H. Maenner

Sidney J. Cullingham
Bernard R. Stone
Fmil E. Wolf

B. H. Baer

Gers;ld Collins

the same being all of the Directors of the Company and
a quorum fcr the trensaction of business.

Mr. Sidpney J. Cullingham, President of the Com-
pany, presided at the meeting and Mr. Bermard R. Stone,
Secretary, recorded the minutes.

The President commented that Omahe Electric Com-
mittee, Inc. had made payment of the subscription price for
5,000 shares of stock of Westerm Icwa Power Company, and
that in accordance with the provisions of the Articles of
Incerporaticn of the Ccmpeny it w3 now proper for the Com-
pery to commence the transaction of business.

There was then introduced and read a draft of a
‘proposel to be made by this Company to Cmaba Electric Com-
mittee, Inc., a Nebraska ncp-nrofit corporaticn, reading =s
follows, to-wit:

"December 2, 1G46

Omeha Electric Committee, Inc.,
& Nebresks corporstion:

The undersigned, Western Iows Power Company,
an Towa corporatirn (hereinerter called the "Company"),
hereby offers to purchase from Jmaha Electric Committee,
Inc. (hereinafter called the "Committee"), 77,000 shares
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of common capital stock of Nebreska Power Company,
& Maine corporation, and agrees to deliver in ex-
change therefor its bonds and debentures or bonds
in the aggregate principal amount of $3,350,000.,
described as follows, to-wit:

(a) Bonds of the Compeny in the principal amount
of $1,800,000; bearing interest at the rate
of 3 1/2% per annum, peyable semi-annually,
maturing 25 years from date of such bends,
secured by a lien on substantlally all of the
assets of the Company, issued under an inden-
ture having provisions which, in view of the
character of the security, are reasonable and
appropriate.

(b) $1,550,000. principal amount of debentures or
bonds of the Company, maturing 30 years from
the date of sald debentures or bonds, except
as the parties msy otherwise mutually agree,
bearing interest at the rate of U-1/4% per
amwm, payable seml-annually, lssued under an
indentureappropriate in view of the character
of the securities issued and with such security
as you my require.

It is agreed that the certificates evidencing
77,000 shares of common capital stock of Nebrasks
Power Company will be delivered and transferred to
the undersigned forthwith and that within ninety days
after such delivery the undersigned shall be obligated
to deliver to Omebs Electric Commitiee, Inc. the secur-
ltles above described.

Please evidence your acceptance hereof con a
counterrart which 1s delivered to you herewith.

Westerb Iowa. Pot Zompany
By

Pres p.deljt

The above proposal 1s hereby acceptedby Omaha
Eligtric Committee, Inc. on this 2nd day of December,
19 ®

Omaha Electric Committee, Inc.

ByW’\

President’

A discussion was had as to the advisability of
such proposal and thereafter, upon motion duly made, seconded
and unanimously carried, the followlng resclution was adopted:

Be It and It Is Hereby Resolved by the Board of
Directors of Western Iowe Power Company, an Iowa cor-
poraticn, that the President or a Vice-President of
this Compeny be and he 1s hereby authorized to acguire
from Omelm Electric Committee, Inc. certificates evi-
dencing 77,000 shares of the common capital stock of

ED_005352_00000746-00012



Nebraska Power Company, & Maine corporation,

and that such officers be further authorized to

submit to Omaha Electric Ccmmlttee, Inc. 2 pro-

posal for such ascquisition in the form presented
at this meeting.

Be It Further Resolved that on the acquisi-~
tion by this Company of certificates evidencing
said shares of stock, the officers of this Compsny
be and they are hereby authorized to secure the
execubtion by a1l of the stocltholders of Nebraska
Fower Company of an Instrument approving a plan
of partial liguidation which shall read as follows,
to-wibt:

"Annroval of Plan of Partial Liquidation of
Nebmska Power Company

The undersigned holders of 2ll of the outstand-
ing stock of Nebrasiks Power Company, comsisting of
1,000,000 shares of cammon stock, hereby approve &
partial liguidation of ssld Company, consisting of
the transfer by Nebraska Power Company to Western
Iowa Power Company, an Iowa corporetlon, of property
of Nebraska Power Compeny described in Ezhibit A
transmitted herewlth upon the simultaneous surrender
for cancellation by sald Western Iows Power Company
of certificates evidencing 77,000 shares of common
stock of Nebrasks Power Company, and hereby authorize
the Directors of Nebraska Power Coupeny to take all
action by them deemed advisable 1n order to complete
such partial liquidation.

DATED this 2nd day of December, 1946.

OMAHA ELECTRIC COMMIZTEE, INC.
owner of 922,988 shares

/mk& (/VP"L//

President

Attest:

sdfdy O

WESTERN IOWA POWER COMFANY

- er of TT,OOOZres Z
By . ,

Pregdident ’/

test:
LEARAM\ ¢ Xa..%az/

Secretary
M"*‘V owner of one share
-7, owner of cone share

G JL, owner of one share ~

ED_005352_00000746-00013



g{/-ﬁ NJP«,; , owner of one spare
A T

e L
é(/' LY =g Ao 2o , cwner of one share

s, owner of one share

Ly B oy . .

T A E -y , ommer of one share
owner of one share
) owner of one share
J o -+

eyl , owner of one share

2
LU, U w0 vl ng mﬁ, owner of one share

_éy// ,}7/"? - , owner of one share

"EXEIBI'_I‘ A.

1. All of the physical properties owned by
Nebraska Power Company located in the State of
Towa other than property used or held for use in
comnection with the operation of a distribution
system at Carter Lake, Iowa.

2. Other assets connected with the operstion
of the properties to be acquired by Western Iowe
Power Company, consisting of cash, accounts re-
ceivable, Inventories, prepald expenses and other
current assets, less certain liabilities, which
shall be assumed by Western Towa Power Compeny, .
consisting of accounts payable, accrued taxes, .
customers® advances, customers' contributions,
customers'! deposits and accrued interest thereon,
other current liablilitles, apnd reserve for injuries
and dammges, the excess of such assets over such
liabilities to equal the net aggregate amount of
339,600, , all as selected and determined
by Haskins & Sells and R. W. Beck and Associates.”

Be It Purther Resolved that the President or a
Vice-President of thils Company be and he is hereby
anthorized to take all steps and do all acts by such
officer deemed advisable in order to secure appropriate
corporate action by Nebraska Power Company providing
for the carrying out of said plan of partial liguida-
tion and all acts deemed advisable in order to con-
summate said plan of partial liquidation, including
the surrender by this Company to Nebraska Power Compeny
Por cancellation of certificates evidencing 77,000
shares of common stock of Nebraske Power Company.

Be It FPurther Resolved that when and as thils Com-
rany shall have acquired property pursuant to said plan
of partial liquidation, the officers of this Company be
and they are hereby authorized to commence the operation
of said property and to do all acts by them deemed ad-
visable in connectlon therewith.

ED_005352_00000746-00014



There being no further business to come before
the meeting, the same, upon motion duly mads, seconded
and unanimously carried, was adjourned.

Creesi (e =

Secretary
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AGREEMENT

BETWEEN

OMAHA ELECTRIC COMMITTEE, INC.

(FOR ITSELF AND AS TRUSTEE FOR OMAHA PUBLIC POWER DISTRICT)

AND

IOWA POWER AND LIGHT COMPANY

FEBRUARY 11, 19248

e ==
]
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THIS AGREEMENT, by and between Omama ErecTRIC
CommiITTEE, INC., 2 corporation, organized and existing under
and by virtue of the laws of the State of Nebraska, Party of
the First Part (hereinafter for convenience referred to as the
““Committee’’), for itself and as Trustee for Omaha Public
Power Distriet, a political subdivision of the State of Ne-
braska (hereinafter for convenience referred to as the ‘‘Dis-
triet’’), and Jowa Powgr anp Licer CoMpany, a corporation
organized and existing under and by virtue of the laws of the
State of Iowa, Party of the Second Part (hereinafter for
Lonvenience referred to as ‘‘Towa Power’’),

WITNESSETH :

‘Waeaereass, on December 4, 1948, the parties hereto entered
into an agreement for the purchase by Iowa Power from
the Committee of all the issued and outstanding stock and
bonds of Western Iowa Power Company (hereinafter for
convenience referred to as ‘‘Western Iowa’’), subject to the
conditions hereinafter set forth;

Waerras, Towa Power on December 4, 1948, delivered to
the Committee its check in the amount of $100,000.00 as a
down payment on the purchase price of said securities to be
held by the Committee subject to the terms and conditions
specified in Section 14 hereof; and

WaxaeREas, it is the desire of the parties hereto to set forth
in a detailed contract the terms and conditions of said agree-
ment for the purchase of said securities:

Now, THEREFORE, it is hereby agreed by and between the
parties hereto as follows:

Section 1. That for and in consideration of the purchase
price therefor to be paid by Iowa Power, and in further con-
sideration of the agreements and undertakings of Jowa Power,
as hereinafter set forth and contained, the Committee has
agreed, and does hereby agree, on the conditions as herein-
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after stated, to sell, assign, transfer and convey unto Iowa
Power the securities more specifically described as follows,
to-wit:

(a) Five thousand (5,000) shares of the capital stock
of Western Iowa, a corporation organized and existing
under and by virtue of the laws of the State of Iowa, and
having its principal place of business in the City of
Council Bluffs, Pottawattamie County, Iowa, of the par
value of Ten Dollars ($10.00) for each share; the same
constituting all the authorized, issued and outstanding L
stock of Western Jowa; and

(b) Bonds of said Western Iowa aggregating in face
value Three Million, Three Hundred Fifty Thousand
Dollars ($3,350,000.00), issued under and secured by a
mortgage and deed of trust dated as of December 2, 1946,
and executed by Western Iowa to Edward F. Leary, as

- Trustee; said bonds being more specifically described as
follows: .

(1) A bond (or bonds) of, or aggregating, One
Million, Eight Hundred Thousand dollars ($1,800,-
000.00) principal amount, known as ‘‘Western JTowa
Power Company First Mortgage Bond(s), 314 %
Series, due 1971."’ ‘

(2) A bond (or bonds) of, or aggregating, One
‘Million, Five Hundred Fifty Thousand Dollars ($1,-
550,000.00) principal amount, known as ‘‘Western
Iowa Power Company First Mortgage Bond(s),

. 414 9% Series, due 1976.”’

Secrion 2. Subject to the conditions precedent set forth
in Section 3 hereof and subject to the adjustments in the pur-
chase price hereinafter specified, Iowa Power agrees to pur- ~
chase from the Committee the aforesaid securities and to pay
to the Committee therefor on the acquisition date:

(a) The sum of Three Million, Four Hundred Thirty

. Thousand Dollars ($3,430,000.00), less the sum of One
- Hundred Thousand Dollars ($100,000.00) heretofore
paid by Iowa Power to the Committee as a down payment
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on the purchase price and less the further sum of One
Hundred Thousand Dollars ($100,000.00) to be withheld
by Iowa Power subject to the conditions of Section 13
hereof ; and '

(b) An additional amount of money equal to the in-
terest accrued on the above-described bonds to the acqui-
sition date from the last interest payment date prior
thereto.

Secriox 3. The obligation of Towa Power to consummate
the transaction herein provided for; including the payment of
the purchase price, is subject to the following conditions

precedent

(a) That Iowa Power secures from. the City of Coun-
cil Bluffs, Iowa, a franchise, satisfactory to it, authoriz- J
ing it to use and occupy the streets, alleys, and public {
grounds of the City of Council Bluffs, for all usual and
customary purposes in connection WLth the operatmn of '

" an electric utility system;

(b) That Iowa Power secures from the Securities and i
Exchange Commission, an order, satisfactory to it, au- :
thorizing it to acquire the stock and bonds above de-
scribed, and to acquire the direct ownership of the prop-
erties of Western Iowa by the liquidation and dissolution
thereof or otherwise;

(¢). That Iowa Power secures from Omaha Public
Power District a contract for the purchase and delivery
of electric power and energy to the electric utility prop-
erties now owned and operated by Western Iowa, a copy
of which contract is attached hereto and marked Exhibit
llE’!;

(d) That on the acquisition date the Committee shall _
‘have complied with the obligations contained in its agree-
ment hereinafter set forth;and that on the acquisition
date the representations and warranties of the Com-
mittee hereinafter set forth are true and correct.

Section 4. Iowa Power has initiated and agrees diligently
to pursue negotiations with the City Council of the City of
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Council Bluffs for a franchise; and agrees-that if a franchise
ordinance, satisfactory to it, is duly passed and adopted by the
City Council, and ordered submitted to the'voters,'of_ the City
at a special election, it will pay the costs incident to the hold-
ing of such special election. ‘Towa Power agrees that notwith-
standing it shall have secured a satisfactory franchise from
the City of Council Bluffs, nevertheless, it will not accept such
franchise until the purchase of the securities provided for
herein shall have been consummated.

Iowa Power further agrees that it will promptly make
application to the Securities and Exchange Commission: for
the order referred to in Section 3(b) hereof, and agrees that -
it will exercise all reasonable diligence in obtaining such order
in a form satisfactory to it.

Towa Power affirms that it heretofore has. initiated negoti-
ations with Omaha Public Power District for the power con-
tract referred to in Section 3(c) hereof, and agrees that it
will diligently pursue such negotiations.

Iowa Power agrees that when and if it has been granted a -
satisfactory franchise by the City of Council Bluffs and the
same has been duly approved by the voters, as required by the-
laws of the State of Iowa, and that when and if it has been
granted a satisfactory order by the Securities and Exchange
Commission, and: that when and if it has entered into a satis-
factory power contract with Omaha Public Power Distriet, it
will, as to each of such events, notify the Committee in writing.

Secrron 5. It is understood and agreed by both parties to
this agreement that the term ‘‘date of acquisition’’ or ‘‘ac-
quisition date’’ as used in this agreement means (i) such busi-
ness day as shall be designated by Towa Power by five days’
prior notice to the Committee following the fulfillment of the
conditions precedent specified in paragraphs (a), (b) and (c)
of Section 3 hereof and shall be a day not later than the first
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day of the first succeeding month after the fulfillment of all of
the said conditions precedent specified in said paragraphs
(a), (b) and (e¢), or (ii} such other day as shall be mutually
‘agreed upon by the parties hereto. Unless some other time
shall be mutually agreed upon by the parties hereto, the clos-
ing on the acquisition date shall begin at 10:00 A. M., Central
Standard Time, and the place of closing on the acquisition
date shall be at the office of the Committee at Omaha, Nebras-
ka, or such other place as shall be mutually agreed upon by
the parties hereto.

Upon the acquisition date, Jowa Power shall pay to the Com-
mittee the amounts specified in Section 2 hereof upon the

delivery by the Committee to Jowa Power of the securities

described in Section 1 hereof with all necessary transfer
stamps attached and canceled and with the certificates of
stock representing the shares to be transferred properly and
effectively endorsed for transfer, and with the bond or bonds
of each series duly endorsed or assigned in the manner re-
quired by the mortgage and deed of trust dated as of Decem-
ber 2, 1946, with all unpaid coupons, if any, attached, so as to
effectnally vest title and ownership to all such securities in
Iowa Power; all of such transfers, endorsements and assign-
ments to be in a form satisfactory to Iowa Power.

Section 6. The Committee represents and warrants:

(a) That it is a corporation, organized and existing,
and in good standing, under the laws of the State of Ne-
braska; and it has full power and authority to enter into
this agreement; that the execution and delivery of this
agreement and the consummation of the transaction
herein provided for have been duly authorized by ifs
Board of Directors and have been approved by Omaha
Public Power District; that in the opinion of counsel
for the Committee no other consent or approval, of or
by any governmental body or otherwise, is requisite to
the validity of such execution, delivery or consummation
by the Committee;
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(b) That Western Iowa is a corporation duly organ-
ized, existing and in good standing under the laws of
the State of Iowa; that its authorized capital stock con-
gists of five thousand (5,000) shares of the par value of
Ten Dollars ($10.00) per share; that all of said shares
are validly issued and outstanding, are fully paid and
non-assessable; and that said shares constitute and will
constitute on the acquisition date all the authorized, is-
sued and outstanding stock of Western Jowa;

(¢) That.the funded debt of Western Iows consists -
solely of the bonds described in Section 1(b) hereof; that
said bonds are valid obligations of Western Iowa and
validly and lawfully issued under the provisions of the
mortgage and deed of trust dated as of December 2, 1946,
executed by Western Iowa to Edward F. Leary, as Trus-
tee, and that no other bonds will be issued or outstanding
under said mortgage and deed of trust on the acquisition
date; that the properties of Western Iowa are, and will
be on the acquisition date, subject to no lien or encum-
brance (except the lien or liens, if any, of current urnpaid
taxes) other than the lien created by the above-mentioned
mortgage and deed of trust; and that no default exists,
or will exist on the acquisition date, with respect to the
payment of interest due on said bonds, or with respect
to any covenant of Western Jowa contained in said mort-
gage and deed of trust;

(d) That the Committee now has, and on the acquisi-
tion date will have, good title to all of the outstanding
shares of capital stock of Western Iowa free and clear of
all liens and encumbrances thereon; that the Committee
now has, and on the acquisition date will have, good title
to all of the bonds described in Seection 1(b) hereof; and
that on the acquisition date the Committee will have full
right and lawful authority to sell, transfer, assign and
deliver said shares of stock and said bonds to IJowa Power
in accordance with this agreement;

(e) That the balance sheet of Western Towa, dated
as of September 30, 1948, and the statement of income
and earned surplus of the company for the twelve months
ended September 30, 1948, hereto attached, and marked
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Exhibit ‘A", correctly present the financial condition
and the results of operations of the company at such
date and for the period covered thereby; that provision
has been made in said balance sheet to the extent neces-
sary to conform to generally accepted accounting prac-
tices for all liabilities of the company, whether fixed or
contingent, liquidated or unliquidated, existing on Sep-
tember 30, 1948; and that no material adverse change in
the financial condition of the ecompany or its operations
has occurred since September 30, 1948, excepting changes
occurring in the ordinary course of business;

(f) That the current assets shown on the balance sheet
. of Western Iowa as of September 30, 1948, were sound
and of a value equal to the amount shown thereon, less
the reserves applicable thereto;

(g) That Exhibit ““B”’ attached hereto correctly lists
and describes all tracts and parcels of land now owned
by Western Iowa;

(h) That Exhibit ‘‘C’’ attached hereto correctly lists
and describes, with expiration dates, all franchises now
held by Western Jowa for furnishing electric service in
cities and towns;

(i) That Exhibit ‘D'’ attached hereto correctly lists
and describes:

(1) All unexpired leases and contracts, including
power purchase contracts, to which Western Iowa is
a party, except contracts for the supplying of electric
energy at published rate schedules to its customers
and contracts for the sale or lease of appliances; and

-~ (2) Al litigation now pending to which Western
Jowa is a party or which, to the knowledge of the
Committee, is threatened against Western Iowa;

(j) That Western Iowa has good and merchantable
title to all of its real and personal property, subject to
the lien of the mortgage and deed of trust dated as of
December 2, 1946, executed by Western Iowa to Edward
F. Leary, as Trustee, and that the contracts and leases
described on Exhibit ¢“D?’ attached hereto are cancel-
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lable by Western Iowa at any time, at its election, and
will be so cancellable on the acquisition date, unless other-
wise indicated on the said Exhibit.

Section 7. Iowa Power represents and warrants:

(a) That it is a corporation organized and existing,
and in good standing, under the laws of the State of Towa;
that it has full power and authority to enter into this
agreement; that the execution and delivery of this agree-
ment and the consummation of the transaction herein _
provided for have been duly authorized by its Board of
Directors;

(b) That it is purchasing the securities of Western
Towa described in Section 1(a) hereof for its own account
and investment and not with a view to, or for resale in
connection with, the distribution thereof, nor with any
present intention of distributing or reselling said secur-
ities.

Sectrow 8. It is agreed by the parties hereto that the rep-
resentations and warranties made by each and set forth in )
Sections 6 and 7 hereof shall continue and survive the acquisi-
tion date, except that no action for the breach of any warranty
or representation contained in paragraphs (e), (f), (g), (h),
(i) or (j) in Section 6 hereof, may be instituted or maintained
unless commenced prior to the expiration of four (4) years
after the acquisition date. '

Section 9. The Committee agrees as follows:

(8) That it will cause Western Iowa to operate and
maintain its properties in substantially as good condi-
tion of repair and running order as they were in on Sep- -
tember 30, 1948, and will cause it to operate such proper-
ties in substantially the manner in which they were then
being operated, changes in the ordinary course of busi-
ness being excepted; that no effort will be made by
Western Iowa during the period from September 30,
1948, to the acquisition date to reduce operating expen-
ses and increase earnings in any way that would impair

~ the value of its properties or the quality of its service;
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that Western Iowa shall perform all necessary mainte-
. nance and construction work during such period but that
no major items of construction shall be undertaken by
Western Towa without first procuring the approval of
Iowa Power; that no major wage or salary changes will
be made by Western Iowa during such period without the
prior approval of Towa Power; that its rates for the
furnishing of electric service now in effect will not be in-
creased or decreased by Western Iowa during such
‘period without the prior approval of Iowa Power; that
Western Iowa will not enter into any contracts after the
execution of this agreement for the furnishing of electric
service, except contracts for service at published rates,
without the prior approval of Iowa Power; and that
Western Iowa will enter into no contracts after the
execution of this agreement for the furnishing of electric
service for any period extending beyond January 1, 1950;

(b) That it will cause Western Towa for the period

from September 30, 1948, to the acquisition date to keep .

its accounts, charges, receipts and the recording thereof
according to generally accepted utility accounting praec-
tices but not deviating materially from the practices
actually employed by Western Iowa during the twelve
months’ period prior to September 30, 1948; and that it
will canse Western Iowa to read its meters and post the
results thereof to the books according to substantially
the same schedule as that in effect as of September 30,
1948, so that the results of its operations during the
period from September 30, 1948, to the acquisition date
and its financial condition as of the close of business on
the day preceding the acquisition date, as reflected on its
books, can be caleulated on-a basis comparable to that
employed in prepariug the September 30, 1948, finanecial
statements of Western Iowa;

(c¢) That it will cause Western Iowa to charge to in-
. come and to credit to depreciation reserve for the period
from September 30 to December 31, 1948, the amount of
$8,000.00 per month and that for the period from Decem-
ber 31, 1948, to the acquisition date it will cause Western
Iowa to increase such mounthly charge and credit by the
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same percentage as the percentage by which the amount
of its depreciable property on December 31, 1948, ex-
ceeded the amount of its deprecmble property on Septem—
ber 30, 1948;

(d) That it will have cansed Western Towa to have
accrned on its books as of the acquisition date an amount
sufficient to meet all liability outstanding on such date
by Western Iowa for sales and use taxes;

(e) That it will cause Western Iowa to continue and
maintain its pension plan to the acquisition date in ac-
cordance with the terms of its existing agreement and : ?
to make monthly provision for current services and a
proportionate amount of the 10 per cent annual payment
for past services to acquisition date; it being understood
that this provision intends that Western Iowa should,
subsequent to September 30, 1948, continue to make
monthly provision for the pension plan, both for present
and past services, on the same basis that such provision
was made during the calendar year 1948;

(f) That until the acquisition date, Western Towa will
not without the written consent of Iowa Power:

(1) Sell, lease, mortgage or otherwise dispose of
any of its properties, except in the ordinary course
of business;

(2) Enter into, extend or renew any contracts,
commitments or leases which would materially or
adversely change ifs condition, financial or other-
wise, or enter into, extend or renew any power pur-
chase confracts;

(3) Incur any indebtedness, except in the ordi-
nary course of business;

(4) Issue any additional shares of capital stock,
or any bonds, debentures, notes or other securities;
or

(5) Reduce its capital stock;

/ (g) That it will canse Western Iowa to permit Iowa
Power through its representatives, attorneys and ae-
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countants, to examine the properties, books, records, con-
tracts, franchises, evidences of title, and all other things
in connection with the properties, business and operations
of Western Towa; and that it will cause Western Iowa to
furnish Iowa Power with its balance sheet as of the last
day of October, 1948, and of the end of each succeeding
month up to the acquisition date, together with state-
ments of income and earned surplus of Western Iowa
for the twelve months ending on the last day of October,
1948, and ending on the last day of each successive month
thereafter, up to the acquisition date.

Secrion 10. Iowa Power agrees that promptly after the
acquisition date it will cause Arthur Andersen & Co., inde-
pendent public accountants, to make an examination of the
books, records and accounts of Western Iowa, for the pur-
pose of determining the amount, if any, by which the earned
surplus of Western Jowa at the close of business on the day
preceding the acquisition date exceeded or was less than the
earned surplus shown in the financial statements of Western
Towa as' of September 30, 1948, attached hereto. For the
purpose of such determination, Arthur Andersen & Co. shall
calculate the earned surplus of Western Iowa as of the close of
business on the day preceding the acquisition date in accord-
ance with generally accepted accounting principles. It is
hereby understood and agreed that in the determination of
earned surplus at September 30, 1948, the utility plant account
shall be stated at book value of property actually owned as of
that date and that the accrued depreciation or property retire-
ment reserve shall be the amount shown by Western Iowa’s
records as of September 30, 1948. In the determination of
earned surplus at the close of business on the day preceding
the acquisition date, the utility plant account shall be stated
at book value of property actually owned as of September 30,
1948, plus net additions to the utility plant account (which
may be verified by Arthur Andersen & Co.) during the period
from September 30, 1948, to the acquisition date, and the re-
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tirement reserve is to be stated at the balance as of September
30, 1948, plus amounts provided subsequent o that date in
accordance with paragraph (c¢) of Section 9 of this agreement,
less charges to the reserve for retirements, abandonments,
ete.

Arthur Andersen & Co. shall determine whether the cur-
rent assets of Western Iowa as of the close of business on the
day preceding the acquisition date, were sound and of a value
equal to the amounts at which the same were carried in the
accounts of Western Towa on such date, less reserves appli-
cable thereto. In this connection, inventories of materials
and supplies are to be valued on the basis preseribed by the
Federal Power Commission in its Uniform System of Ac-

- counts under Account No. 131

Any net deficiencies found by Arthur Andersen & Co. in the
current assets shall be offset against the aggregate of exces-
sive reserves, overstatements of liabilities and recoveries of
a current asset in excess of the net amount at which such asset
was carried on the balance sheet of Western Towa at the acqui-
sition date; but not including in such aggregate any excessive
reserve or overstatement of liabilities with respect to taxes.
Should the net deficiencies in the current assets exceed such
aggregate, then the amount of such excess shall be charged by
Arthur Andersen & Co. against earned surplus. It is further
understood, however, that if the net deficiencies in the current
agsets are not in excess of such aggregate, no adjustment is
to be made to earned surplus, but the amount of such aggre-
gate is not to be included in earned surplus.

Within forty-five days after the acquisition date, Arthur
Andersen & Co: shall furnish a written report as to their
findings, such report to contain the following data:

1. Balance sheet at date of acquisition and September
30, 1948;
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2. Statement of profit and loss for the period from
September 30, 1948, to date of acquisition;

3. Statement setting forth in complete detail, any and
all adjustments made by Arthur Andersen & Co. which
affected the earned surplus as shown by Western Iowa’s
books as of acquisition date.

Counterparts of Arthur Andersen & Co.’s report are to be
submitted to the Committee, Iowa Power, the District, and to
Haskins & Sells, certified public accountants. Within fifteen
days after receipt of such report, the Committee or Iowa
Power may notify in writing Arthur Andersen & Co., Haskins
& Sells, and the other party, of any objections thereto, specify-
ing clearly such objections. The report of Arthur Andersen &
Co. shall also be reviewed by Haskins & Sells within fifteen
days after receipt and if they do not agree to the findings of
Arthur Andersen & Co. as disclosed by the report, they shall
immediately review with Arthur Andersen & Co. their objeec-
tions and agree upon a final determination of the earned sur-
plus at date of acquisition in accordance with sound account-
ing principles. In connection herewith, Haskins & Sells shall
have access to all books, records and accounts of the Western
Iowa and to all working papers, files, etc of Arthur Andersen
& Co. relating to their examination of Western Iowa accounts
and the determination of earned surplus at the date of acqui-
sition. Any objections submitted by either the Committee or
Towa Power shall also be considered jointly by Arthur Ander-
sen & Co. and Haskins & Sells. After giving proper consider-
ation to all objections made to the report as originally
rendered, the two firms of accountants shall agree upon the
final amount of the increase or decrease in earned surplus of
Western Iowa Power Company during the period from Sep-
tember 30, 1948, to the date of acquisition, and Arthur An-
dersen & Co. shall issue a supplemental report, which shall be
concurred in by Haskins & Sells, setting forth therein the final
determination of such amount and shall advise the parties
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hereto accordingly. Such.supplemental};eport shall be issued
not later than seventy-five days from the acquisition date and
shall be conclusive and binding upon the Committee and Iowa
Power. '

Towa Power agrees that, as soon as the supplemental report
referred to hereinbefore shall have become conclusive and
binding upon the parties hereto, it will promptly pay to the
Committee the amount, if any, by which the earned surplus
shown in said report exceeds the amount of earned surplus -
shown in the September 30, 1948, balance sheet of Western
Towa, attached hereto.

In the event that the earned surplus of Western Iowa shown
in the aforesaid report is less than the earned surplus shown
in the September 30, 1948, financial statements of Western
Towa attached hereto, the Committee agrees that as soon as
such report shall have become conclusive and binding apon
the parties hereto, it will promptly pay to Iowa Power the
amount of such deficiency.

Secrion 11. Towa Power agrees that at any time prior to
the acquisition date, Western Iowa may assign to the Com-
mittee without consideration any and all claims, whether
liquidated or unHquidated, for the refund of federal income
taxes by reason of its being exempt from such faxes, in respect
of such taxes paid by Western Iowa for any period prior to
the acquisition date. Towa Power agrees that after the ac-
quisition date it will make available upon reasonable request
to the Committee or its duly authorized representatives the
books and records of Western Iowa for the purpose of furnish-
ing to the Committee or its representatives such data as may
be desired in connection with said claim or claims for refund.
After acquisition date, upon the request of the Committee or
the District, JTowa Power will cooperate with either in respect
to the filing and prosecution of claims for refund of such taxes,
and Iowa Power agrees that such claims may be filed and
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prosecuted in the name of Iowa Power, if appropriate. Filing
and prosecution shall be dope by the Committee or the Distriet,
without expense to Iowa Power or Western Iowa. :

Iowa Power agrees that any and all refunds of federal in-
come taxes which may be received by it or by Western Iowa,
by reason of Western Towa being held esempt therefrom, in
respect of such taxes paid by Western Iowa for any period
prior to the acquisition date, shall be the property of the Com-
mittee, and upon the receipt thereof by Western Iowa or Jowa
Power the same shall promptly be paid over to the Committee.

Secrioxy 12. JIowa Power agrees that if, after settlement
of all taxes (including income taxes) incurred by Western
Jowa during any period prior to the date of acquisition, it
shall be found that accruals for unpaid taxes, included by
Western Iowa in its accounts on the day preceding the date of
acquisition after any adjustments thereto determined by the
report of Arthur Andersen & Co. referred to in Section 10
thereof, were in excess of the amounts actually required to
fully pay, settle and discharge such taxes, including all interest
and penalty thereon, the excess of such accruals shall be paid
over to the Committee.

Secrron 13. It is agreed by Iowa Power, the Committee,

and the District by its approval noted below, that Jowa Power
shall withhold from the purchase price hereinbefore provided
the sum of One Hundred Thousand Dollars ($100,000.00) as
security for the payment of any undisclosed liabilities of any
kind or nature which may be imposed on Western Iowa or
Towa Power with respect to the operations of Western Iowa in
any period prior to the acquisition date. As used herein, the
term ‘“undisclosed liabilities’’ shall mean and include any lia-
bility or obligation of Western Iowa for which no provision or
insufficient provision has been made in its books of account as
of the acquisition date and shall include liabilities for income
or other taxes, including any interest or penalties thereon,
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accounts payable and damage suits, the obligations for or
causes of action of which arose prior to the date of acquisition;
but shall not include any tax resulting solely from the liguida-
tion of Western Iowa by Iowa Power. In the event that any
undisclosed liabilities are asserted from time to time against
Iowa Power or Western Iowa, Jowa Power shall notify the
Committee thereof, and unless within ten days after such
notification the Committee shall inform Iowa Power that it
desires to undertake the settlement or other disposition of
any such undisclosed liability, Towa Power shall have the - -
exclusive right to settle, pay, discharge or otherwise dispose
of the same and shall notify the Committee when final dis-
position has been made thereof. If the Committee shall notify
Towa Power that it wishes to undertake the settlement or
other disposition of any undisclosed liability, Iowa Power
agrees that it will cooperate and will cause Western Iowa to
cooperate with the Committee in making such settlement or
other disposition and the Committee shall reimburse Iowa
Power for any expense, counsel fees, costs or similar expendi-
'tures made by it in connection therewith. Not later than four
years after the acquisition date (unless at the expiration of
such period there shall remain unsettled any undisclosed lia-
bility then in controversy or kmown to be unsettled), Iowa
Power agrees to pay to the Committee the sum of One Hun-
dred Thousand Dollars ($100,000.00) withheld from the pur-
chase price as provided in this Section, less the amount of
any undisclosed liabilities paid by Iowa Power or Western
Iowa pursuvant to this agreement, and less any expense, in-
cluding attorneys’ fees, costs and similar expenditures, in-
curred by Iowa Power or Western Iowa in making settlement
or other disposition of any undisclosed liability. At the time
of the payment by Iowa Power to the Committee as herein
provided, Jowa Power agrees to account to the Committee
for all sums deducted by Towa Power from the said One Hun-
dred Thousand Dollars ($100,000.00) and to pay to the Com-
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mittee interest at the rate of 4% per annum upon the unex- |

pended balance computed annually from the date of acquisi-
tion to the date of payment of such balance to the Committee.

“Secriox 14. The Committee acknowledges that on Decem-
ber 4, 1948, Towa Power paid to it the sum of One Hundred
Thousand Dollars ($100,000.00), under the following condi-
tions and agreements: :

(a) If Iowa Power consummates the purchase of the
securities described in Section 1 hereof, in conformity
with the provisions of this agreement, the said sum shall
be credited on the purchase price; :

(b) If Iowa Power fails to make a reasonable effort
to obtain the fulfillment of the conditions precedent speci-
fied in paragraphs (a) and (b) of Section 3 of this agree-
ment, said sum shall be forfeited and retained by the
Committee as liquidated damages in full settlement of

any and all liahility of Jowa Power under this agreement; -

(e) If Jowa Power shall make a reasonable effort to
obtain the fulfillment of the conditions precedent speci-
fied in paragraphs (a) and (b) of Section 3 of this agree-
ment, and shall fail to obtain the fulfillment of either or
both of said conditions, or if for any other reason the pur-
chase of the securities provided for herein shall not be
consummated, then upon notice by Iowa Power to the
Committee this agreement shall thereupon terminate, and
the Committee shall promptly refund to Iowa Power the
One Hundred Thousand Dollars ($100,000.00) referred
to in this Section.

Secrion 15. The Committee agrees that on the acquisition
date it will deliver to Jowa Power the following documents:

(a) A duly certified copy of resolutions adopted by
the Board of Directors of the Committee anthorizing the
execution and delivery of this agreement and the consum-
mation of the transaction herein provided for;

(b) A duly certified copy of resolutions adopted by
the Board of Directors of Omaha Public Power District
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approving the execution and delivery of this agreement
by the Committee and the consummation of the trans-
action herein provided for;

(¢) An opinion of counsel for the Committee reciting
in substance that the capital stock and the bonds de-
scribed in Section 1 hereof are validly issued and are
lawfully outstanding and that the Coramittee has lawful
right and full authority to sell, assign, transfer and con-
vey said capital stock and bonds to Iowa Power;

(d) An opinion of counsel for the Committee that
Western Iowa has (i) valid legal title to the tracts and
parcels of land deseribed on Exhibit ‘‘B’’ attached
hereto, (ii) a valid right in and to the franchises described
on Exhibit ‘“C’’ attached hereto, and that the same are
lawfully assignable to Iowa Power, and (iii) a valid right
in and to the leases and contracts deseribed on Exhibit
““D” attached hereto and that such leases and contracts
are enforcible by Western Iowa;

(e} An opinion of counsel for the Committee reciting
that the Committee has obtained full authority from all

governmental bodies having jurisdiction over the Com-

mittee relative to the sale, assignment, transfer and con-
veyance of the capital stock and bonds described in
Section 1 hereof and specifying the governmental body

. or bodies granting such authorization and the details -

thereof, or reciting that the obtaining of such authoriza-
tion is not required;

(f) A certificate, signed by the president or a vice
president of the Committee, attested by its secretary
under its corporate seal, that there has been no material
adverse change in the financial condition, operations or
properties of Western Iowa subsequent to September 30,
1948, and to the acquisition date, or, if such material
adverse change exists, specifying the same in reasonable
. detail. Said certificate shall further recite whether any
litigation is pending to which Western Iowa is a party
or which, to the knowledge of the signers, is threatened
against Western Iowa other than the litigation described
on Exhibit ¢‘D’’ attached hereto, and, if any such litiga-
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tion is pending or threatened, a recital thereof in reason-
able detail; '

(g) The resignations, effective upon acceptance by
Iowa Power, of all of the officers and directors of Western

Towa.

Secrion 16. It is expressly agreed by and between the
Committee and Iowa Power that if by June 1, 1949, Towa
Power shall not have been successful in obtaining the fulfill-
ment of any one or more of the conditions precedent specified
in paragraphs (a), (b) and (¢) of Section 3 hereof, then in
such event either party hereto may at its option cancel and
terminate this agreement effective immediately upon written
notice to the other party, and in the event of such termination
there shall be no further liability under this agreement by
either party to the other, except the obligation of the Com-
mittee to return to Jowa Power the sum of One Hundred
Thousand Dollars ($100,000.00) in accordance with the provi-
sions of Section 14 hereof.

Secriow 17. In the event that the certificate as to material
adverse change required to be furnished under Section 15
hereof shall show a material adverse change in the financial
condition, operations or properties of Western Iowa, then the
parties hereto shall agree upon an adjustment in the purchase
price deseribed in Section 2 hereof, such adjustment to reflect
the effect of such material adverse change, but failing to agree
upon such adjustment either party hereto may by written
notice to the other party cancel and terminate this agreement,
and there shall thereafter be no liability under this agreement
on the part of either party, except-the obligation of the Com-
mittee to return to Iowa Power the sum of One Hundred Thou-
sand Dollars ($100,000.00) as provided in Section 14 hereof.

In the event it shall appear from the certificate referred to
in Section 15(f), or otherwise, that on the acquisition date
litigation is pending to which Western Iowa is a party, or
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then threatened against it, which involves a substantial finan-
cial claim against Western Iowa or may result in material
adverse effects to its operations or properties, Iowa Power
may require the Committee to furnish reasonable security in-
demnifying it and Western Iowa against such claim or effects,
or may elect to cancel and terminate this agreement, and in
case of such cancellation or termination for such reason there
shall thereafter be no liability under this agreement on the
part of either party, except the obligation of the Committee - .
to return to Iowa Power the sum of One Hundred Thousand
Dollars ($100,000.00) as provided in Section 14 hereof.

Secrron 18. This agreement shall not become effective or
binding upon either of the parties hereto until approved by
Omaha Public Power District, such approval to be signified
by its signature to this agreement. When this agreement has
become effective and binding on the parties hereto, it shall
supersede the agreement of December 4, 1948, referred to in
the Preamble hereof. , :

SectioNn 19. Any notice or demand required or permitted
to be given or made hereunder shall be sufficiently given or -
made by mailing the same by registered mail in a sealed en-
velope, postage prepaid, and addressed to the Committee at
its office in Omaha, Nebraska, attention of Mr. W. C. Fraser
or Mr. W. W. Wenstrand, at 637 Omaha National Bank Build-
ing, and addressed to Iowa Power, attention of Mr. C. A.
Leland, President, 312 Sixth Avenue, Des Moines 3, Iowa.
Any such notice or demand shall be deemed to have been given
or made as of the time of its deposit in the United States post -
office. After receipt by Jowa Power of the written notice pro-
vided for in Section 22 hereof, such notices and demands need
not be addressed to the Committee but shall be addressed to
the District, care of the office of the Secretary, Electriec Build-
ing, in Omaha, Nebraska. "
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Secrrox 20. This agreement shall be binding upon and
inureg to the benefit of the respective parties hereto and their
respective successors and assigns.

Sectron 21. Nothing herein contained shall be construed
to prevent the liquidation and dissolution of Western Iowa by
Towa Power at any time after the consummation of the pur-
chase of securities provided for herein.

Sectiox 22. The Committee, as the Trustee for and as an
instrumentality of the District, has declared its intention of
transferring to the District all of its net assets, including the
proceeds of claims for refund of taxes, whereupon the Dis-
trict will assume the Committee’s obligations under this con-

. tract, it being understood that such transfer and assumption
will be made within a reasonable time after the date of acqui-
sition and the payment of the earned surplus hereinbefore
referred to. '

It is agreed that when written notice, signed by the Com-
mittee and the District, has been given to Iowa Power, that
said assets have been transferred to the District and the Dis-
trict has assumed the liabilities of the Committee, all obliga-
~ tions of Towa Power under this contract will be to the District
only, and all obligations of the Committee under this contract
will be the obligations of the District, and the Committee shall
thereupon be released from any further liability hereunder.

The approval of this contract by the District signifies the
agreement of the District to its assuming and fulfilling the
obligations of the Committee hereunder.

I Wirness WHEREOF, each of the parties hereto has caunsed
this agreement to be executed in triplicate by its president or
a vice president and its corporate seal to be hereunto affixed
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and attested by its secretary or an assistant secretary, there-
unto duly authorized, all on this 11th day of February, 1949.

Omama Erecraic Commrrree, Inc.,

(CorPORATE SEAL) By T. H. MagNNER
' . -President.

Attest:

W. W. WENSTRAND
- Assistant Secretary . - -

Towa Powsn axp Licar Company,

(CorroraTE SEAL) By C. A. Leranp
: ‘President.
Attest:
L. E. Srape
Secretary

Approved this 11 day of February, 1949. '
Omanms Pusuic Power DistricT,

(CorPORATE SEAL) By J. M. Harping
President.

Attest:

T. F. Havrey
Assistant Secretary
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EXHIBIT A
Page 1
BALANCE SHEET
WESTERN IOWA POWER COMPANY
At September 30, 1948
: v ASSETS AND OTHER DEBITS This Date
Utility plant—DBeginning of year $3,386,369.46
Utility plant—Net additions during current year 8,034.60
| ::: Total utility plant completed $3,394,404.06
| & | Expenditure requisitions—Construction work: in pProgress.... o eeeeeee- $ 414,204.07 - .
£ | Construction contract advances .
g‘ Total comstruction work in progress $ 414,204.07
Total utility plant $3,808,608.13
QOther physical property
% o | Invesiments in associated companies
g~ | Other investments
g = | Sinking funds
E] : Miscellansous special funds
> 8
=S Total investments and fund accounts
Cash $ 180,644.91 '
Speeial deposits—Intersst special deposits
Working funds 1,500.00

Temporary cash investments

Notes receivable

Accounts receivable—Customers 125,909.85
Accounts receivable—Other 3,502.30
Notes receivable from associated companies

Accounts receivable from associated companies

Interest and dividends receivable

Rents receivable

Current and Acecrued Assets

Material and supplies 48,709.67
Prepaid taxes
Other prepayments 670.13
Other current and acerued assets 464.54
| Total current and accrued assets 8 361,401.40
Unamortized debt discount and expense $  3,435.52 -
@ | Extraordinary property losses
5 | Preliminary survey and investigation charges
£ | Clearing accounts —
© | Expenditure requisitions—Retirement work in progress...........c... 15,455.56
¢ | Other work in progress
# | Other deferred debits
4] B rp—
qé Total deferred debits $ 18,891.08
Capital stoek expense
Bud 2
SaE Total eapital stock expense

Beacquired eapital atock—

Total reacquired capital stock

Reaeq
Cap
Btk

Contra assets
Totals $4,188,900.61
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BALANCE SHEET
WESTEEN IOWA POWER COMPANY
At September 30, 1948

LIABILITIES AND OQTHER CREDITS
Common (Par value) ...

EXHIBIT A
Page 2

This. Date
$ 50,000.00

Preferred (Par value)
Preferred (Par value)

Total eapital stock

Bonds (net)

$ 50,000.00

Advances from associated companies
Miascellaneous long-term debt

Total long-term debt

$3,350,000.00

Notes payable
Accounts payable

$3,350,000.00

Notes payable to assoeiated companies
Accounts payable to associated companies
Dividends declared

Matured long-term debt

Matured interest
Customers’ deposits

8 96,120.45

53,011.48

Taxes accrued

153,125.26

Interest accrued

58,943.05

Preferred dividends acerned
Other current and accrued liabilities

8,092.32

Total eurrent and acerusd liabilities

Unamortized preminm on debt
Customers’ advances for construction

$ 369,292.56

QOther deferrad credits

$ 596499
254,12

Total deferred credits

Reserve for property retirement

$  6219.11

$ 148,978.01

Reserve for amortization of limited-term investments

4,031.07

Reserve for amortization of util plant acquigition adjustments
Reserve for uncollectible sccounts

Insurance reserve
Injuries and damages reserve

1
4,847.84
10,641.03

Inventory adjustment reserve

3,010.83

QOther reserves

986.98

Total reserves

Contributions in aid of conastruetion

$ 172,475.75

Contra liabilities
Capital surplus
Earned surplus

$ 1,770.26

239,142.93

Total surplus

$ 239,142.93

Totals

$4,188,900.61
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EXHIBIT A
Page 3
STATEMENT OF INCOME

WESTERN IOWA POWER COMPANY

Month of September, 1948
12 Mos. Ended Curr. Mo.

v This Year
Operating revenues : $1,627,208.10
Total operating revenues . $1,627,208.10
Operating sxpenses - $1,059,342.98 - .
% | Depreciation reserve appropriation ' . :
£ | Amort. of limited term investments 1,560.00
> | Amort. of elect plant acquis. adjmts ’ ! ¢
@& | Betirement reserve appropriation 96,000.00
. | Payments in lieu of taxes 199,181.48
@ ' e
8' Total operating revenue deductions ' ' " $1,356,084.46
Net Operating Revenues . ' $ 271,123.64
Total Operating Income $ 271,123.64
] . -
§ Interest revenues .. 3 582.37 .
2 | Mise. non-operating revenues
™ | Non-operating revenue deductions
Bt [ ——
= | Total other income $ 58237
o] R —
Gross Income $ 271,706.01
= | Interest on revenue bonds
& | Interest on other long term debt $ 128,875.01
+ | Other interest charges 2,864.59
5 | Int. charged to construetion—Cr. 1,400.34
© | Miscellaneous amortization
S | Miscellaneous income deductions 1,330.75
' g | Amort of debt discount & expense 136.08
= AR AN A AROKARANASS,
2 | Total income deductions $ 131,306.09
Net Income $ 139,808.92 i
Mise. reservations of net income
Balance tfd. to earned surplus....... $ 138,899.92
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CMATA PUSLIC POWER DISTRICT

Certifisd Coony of a Resolution

4HZIRZEAS, the 3Board of Dirsctors of Omshs Public Power Disirict,
by the adeption of Resolution ¥o, 165 on February 11, 1949, aprroved the
actlon of the Board of Diractors of Cmaha Zlectric Committes, Inc. for the
sale of thes securities of Western Iowz Fower Company to Iowas Power and Light
Company and zuthorized the Distriet's Officers to executs its written aprroval
of the same, 2nd

WHERTAS, the detailed contract embodying the terms and conditions of
said sale was thf execnted by and bdetween Cmzha Fleciric Comwittee, Inc. and
Iowz Power and Light Comrany and aporoved by Cmaha Public Power Distriet, and
duly dellvared, and

WHERBAS, lowa Power sund Light Company has on this 14th day of May,
19243, pursuant to Section 4 of said contract, notified Cmaha Eleciric Commiftee,
Ize. in writing thet!

(a) 1I% has been granted = satisfactery franchise by
the City of Council Eluffs and the same has been duly apyroved
by the voiers, 23 reguired by the laws of the ZState of lowa,
and

(&) It has been gzranted a satisfactory order by the
Jecurities and Exchange Commission, and

(e} 1t h=s entered into a satisfactory powsr contrack
with Omsha Publie Power Digtrics,

and reouests that this date be fixed 2s "Date of Acouisition® as dafined im
Section 5 of said contract, which date of scouisition the Disirict has been
advised by Omshe Blectric Commities, Inc. 1s agreeabls to it =znd which date
of zeguisition is zgrseable to the District, -

3% I7 TEZRIFORT 5EZ50LVED, that the District pursuant to Section 15 (b)
dees heredy arrrove iths cansumration of the transacticn as in saild contract
provided,

I hersby certify that the foregoing is a true and ecorract cony of
Resolution Ho. 169 adopnted by the 3o0ard of Directors of Umsha Public Power
Digtrict at a meeiiny held on May 14, 1948,

—_— 2 / a Do

“Assistant Secratory.

ED_005352_00000746-00042



MINUTES OF SPECTAL MEETING OF THE BOARD

OF LIRECTORS OF WESTERN IOWA POWER COMPANY

HELD AT TWO OfCLOCK P.M., MAY 14, 1949, AT

THE OFFICE OF THE COMPANY AT COUNCIL ELUFFS,
IOWA.

Pursuant to the adjourmment of the specigl meeting of the
Board of Directors of Western Iéwa Power Company held at the
Directors!' Room of Omaha Public Power Vistrict, Electric Building,
Omaha, Nebraska, at 9:00 a.m., May 14, 1949, the meeting reconvened
without further notice at 2:00 p.m.; May 14, 1949, at the office
of the Company in Council Bluffs,‘Iowa. The fellowing directors
were present: Mr. L. E. Slade, Mr. H. B. Hoffhaus, Mr. Geo. C.

Huck, Mr, E. W. Cowdry, Mr. R. L. Read, and Mr. Cyrus A. Leland, III,
"being all of the directors of the Company.

Uvon motion of Mr. Read, duly seconded and duly carried
"by unanimous vote,-Mr. L. E. Slade was elected Chairman of the
reconvened meeting, and Mr. B. W. Cowdry was elected Secretary of the
reconvened meeting and instructed to keep these minutes. '

The Chairman then presented to the meeting the written
resignation of Mr. T. F. Hanley as Assistant Secretary and Assictant
Treasurer of the Company, effective upon acceptance by the Board,
and the written resignation of Mr. F. J. Moylan as Assistant Secretary
and Assistant Treasurer of the Company, effective upon acceontance
by the Board. The resignations were acceoted by unanimous vote of
the Board.

The Chairman then stated that inasmuch as all the officers
of the Company had resigned, and their resignations had been accepted,
it was desirable to elect successors to certair of the vacancles so
created, and asked for nominations. ‘

Mr. Read nomlnated Mr. L. E. Slade for the office of
President of the Company; Mr. H. B. Hoffhaus for the office of Vice-
President; Mr. E. W. Cowdry for the office of Secretary; and Mur.

Geo. C. Huck for the office of Treasurer.
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There were no further nominations. A vote was taken as
to each nominee, and each nominee was unanimously elected; it belng
provided that each officer should serve without compensation until
his respective successor should be elected.

The Chairman then stated that in comnection with its
application to the Securities and Exchange Commission for authority
to purchase Western Iowa Power Company, lIowa Power and Light Company
had represented to the Commission that it would cause Western Iowa
Power Company to increase the reserve for depreciation carried on
the books of this Company, by transferring to such reserve so much
of the surplus of this Company as might be necessary to increase
such reserve to approximately twenty per cent (20%) of tre Company's
depreciable utility plant account, all of such accounting entries
to be made in accordance with the plan therefor presented tc the

Securities and Exchange Commission and in accordance with proper
L
accounting practice as determined by Messrs. Arthur Andersen & Co.

Whereupon the following resolutions, on motion duly made
by Mr. Read, and seconded by Mr. Leland, and unanimously carried,
were adopted:

WHEREAS, this Company is now wholly owned by lowa
Power and Light Company; and

WHEREAS, Iowa Power and Light Comvany desires to
increase the reserve for depreciation carried on the books
of this Company;

NOW THEREFORE, BE IT RESOLVED, that so much of the
surplus of this Company as 1s required to lncrease the
reserve for devreciation carried on the books and accounts
of this Company, after such reserve has been augmented by
adding thereto the amount of historical reserve for depre-
ciation applicable to the proverties of this Company on
the books of its predecessor companies, to twenty per
cent (20%) of the depreciable utility plant account, be
and 1t 1s hereby transferred and appropriated to the reserve
for devreciation of this Company; for the purpose of this
resolution the amount of surplus available for such purpose
shall be the amount of surplus of the Company at the close
of business on May 13, 1249, as found and determined by
Messrs. Arthur Andersen & Co. pursuant to the terms of the
Agreement, dated February 11, 1949, between Umaha Electric
Committee, Inc., and Iowa Power and Light Company; and
be 1t
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FURTHER RESOLVED, that the officers of this Company
be and they are hereby authorized to cause the sppropriate
entries to be made in the books of account of this Company
to reflect such appropriation of surplus to reserve for
devreciation; and be it

FURTHER RESOLVED, that such appropriation of surplus
to reserve for devoreciation shall in no way affect the
obligations of elther Iowa Power and Light Company or
Omaha Electric Committee, Inc., under the aforesald Agree-
ment dated February 11, 1949, with resnect to the adjust-
ment in the purchase price of a2ll the outstanding securities
of this Company to be determined by the amount of the
increase or decrease in earned surplus of thls Company for
the period from September 30, 1948, to the close of business
on May 13, 1949. )

The Chairman then stated that in connection with its
application to the Securities and Exchange Commission for authority
to purchase Western Iowa Power Company, Iowa Power had stated that
it would cause the liquidation and dissolution of Western Iowa Powe
Company as soon as practicable after the consumration of the
purchase; that the purchase by Iowa Power and Light Company of all
of the outstanding securities of Western Towa Power Company had
been consummated that morning, May 14, 1949; that a plan for the
liguidation and eventual dissolﬁtion of Western Iowa Power Company
had been prepared, entitled "Western Iowa Power Company - Agreement
and Plan of Liquidation®, and dated May 14, 194%9; that said plan
had been approved and adopted by the Board of Directors of Iowa
Power and Light Company at its special meeting held at 9:00 a.m.
at the offices of Iowa Power and Light Company in Des Moines, Iowa;
and that a copy of said plan had been transmitted to him for pre-
sentation to this meeting.

The document entitled "Western Iowa Power Company -
Agreement and Plan of Ligquidation" was thereupon read and examined
by the directors, and after consideration and discussion thereof,
the following resolution was moved by Mr. Read and seconded by
Mr. Leland and unanimously carried:

BE IT RESOLVED, that the plan of liquidation of

Western Iowa Power Company, dated May 14, 1949, and this

day approved by the Board of Directors of Iowa Power and
Light Company, in words as follows:

ED_005352_00000746-00045



AGREEMENT AND PLAN QF LIQUIDATION

WHEREAS, Iowa Power and Light Company (here-
inafter referred to as Iowa Power) is the owner
and holder of &all the outstanding capital stock
of Western Iowa Power Company (hereinafter referred
to as Westem Iowa), also 1s the owner and
holder of the entire issue of tonds of Western
Iowa, aggregating $3,350,000 in principal amount,
issued under and secured by a Mortgage and Deed
of Trust dated December 2, 1946, executed by
Western Iowa to Edward F. Leary, as Trustee; and

WHEREAS, Iowa Power is lawfully authorized to
acquire, own and overate the utility distribution
system now owned and operated by Western Iowa; and

WHEREAS, Iowa Power, belng the sole stock- -
holder of Western Iowa, has determined to cause
Western Iowa to liquidate and dissolve, in accord-
ance with the plan of liquidation hereinafter
set forth; and

WHEREAS, the plan of liguidation has been duly
adopted and approved by the unanimous vote of all
the issued and outstanding capital stock of Western
Iowa at a special stockholder's meeting called
and held at the offices of the Company in Council
Bluffs, Iowa, on the l4th day of May, 1949, for
the purpose of acting upon such plan, and has been
approved and adopted by the Board of Directwors of
Western Iowa at a special meeting duly called 3gnd
held at the offices of the Company in Council
Bluffs, Iowa, this 1l4th day of May, 1949, and has
been approved and adopted by the Board of Directors
of Iowa Power at a special meeting duly called and
held at the offices of the Company in Des Moines,
Iowa, on this l4th day of May, 1949;

NOW, THEREFORE, it is hereby agreed by and
between fowa Power and Western lowa, as follows:

PLAN OF LIQUIDATION

1. Western Towa shall distribute, transfer,
asslgn and convey to Iowa Power, on May 14, 1949,
all its property and assets of every kind and
nature whatsoever, and wherever situate, including _
cash, notes, bills and accounts recelvable, leases,
contracts, franchises, and all other property
rights or interests, both tangible and Iintangible;
such property and assets to be received by Iowa
Power in full payment of the above-mentioned
bonds, aggregating $3,350,000 in principal amount,
and of the accrued unpald interest thereon, and
in complete liquidation, cancellation and redemp-
tion of all issued and outstanding shares of the
capitsl stock of Western Iowa, to-wit, 5,000 shares.

2. Western Iowa shall execute and deliver to
Iowa Power on May 14, 1949, all deeds, bills of
sale, releases, assignments, and other documentary
evidence necessary to vest In Iowa Power all the
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right, title and interest of Westemn Iowa in or

to sald pronerty and assets, and shall subsequently

execute and deliver to Iowa Power as of May 14,
1949, such further Instruments as may be necessary
or desirable to evidence or perfect Iowa Power's
title to said property and assets.

3. Upon the transfer to it of the aforesaid
propertlies and assets, Iowa Power shall surrender
toc the Secretary of Western lowa a certificate or
certificates evidencing the ownership of all- the
outstanding capital stock of Western Iowa, aggre-
gating 5,000 shares, for cancellation and retire-
ment, and shall surrender to said Secretary the
aforesaid bonds aggregating %3,350,000 in princi-
pal amount, as fully paid and for cancellation.

The Secretary of Western Iowa shall
forthwith cancel all such stock; and Westermn Iowa
shall forthwith surrender all the aforesaid bonds
to the Trustee under the above-mentioned Mortgage
and Deed of Trust pursuant to which salid bonds
were created, issued and secured, and cause said
Trustee to cancel and cremate the same, and to
deliver to Western lowa a certificate of such
erenation. Westermn Iowa also shall forthwith
request and cause the said Trustee to release
the lien of the said Mortgage and Deed of Trust
of record, wherever the same may be of record,
and to deliver to Iowa Power written evidence of
such release.

4. Iowa Power agrees that upon the transfer
to 1t of 211 the property and assets of Western
Iowa on May 14, 1949, it will undertake the opera-
tion of the utility properties thus acquired, and
that it will assume all obligations of Western

"Iowa under all executory contracts, unexpired
leases, and other undertakings of Western Iowa.

5. Upon the distribution and transfer of
1ts property and assets to Iowa Power, as herein

contemplated, Western lowa shall cease all corporate

activities other than such as may be required in
order to fully consummate the winding up of Iits
affairs, liquidation and dissclution. The present
officers and directors of Westem Iowa, or their
successors in office, shall remain in office
without compensation until such time as the Board
of Directors of Western lowa determines that the
corporation shall be dissolved and its charter

surrendered.

6. It is agreed by Iowa Power and Western
Towa that the distribution by Western Iowa to
Iowa Power on May 14, 1949, of all its proverty
and assets, as herein provided, will accomplish

the complete liguidation of Western lowa Power Com-

pany.

7. Western Iowa agrees diligently to proceed
to wind up 1ts affairs to the end that the corpor-

atlon shall be dilissolved and its charter surrendered
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at the earliest practicable time; and Iowa Pawer
consents that the corporation shall be dissolved
at such time as is determined in the discretion
of the Board of Directors of Western Iowa.

IOWA POWER AND LIGHT COMPANY,
By

Vice-President
WESTERN IOWA POWER COMPANY,
By

President

be and 1t is hereby approved and adopted by the Board of
Directors of Western Iowa Power Company subject to the
approval thereof at a speclal stockholder’s meeting of
Western Iowa Power Company to be called and held for the
purpose of acting upon said plan of liguidation; and be
it

FURTHER RESOLVED, that the President of Western Iowa
Power Company be and he is hereby authorized and directed
to call and cause the holding of a special stoclholder's
meeting of Western lowa Power Company immediately, for
the purpecse of acting upon said plan of liquidation.

Upon motion, the meeting was then adjourned to reconve

without notice immediately following the adjournment of the spec:

stockholder?!s meeting to be held immediately.
E A A A - S LG

The meeting reconvened at 2:45 p.m., May 14, 1949, at
the office of the Company in Councll Bluffs, Ilowa. Messrs. Slade
Hoffhaus, Huck, Cowdry, Read and Leland, being all of the Directc
of the Company, were present.

The Chairman stated that a special stockholder's meetir
of Western Iowa Power Company had been called and held at 2:30 p.
Hay 14, 1949, at the office of the Company in Council Bluffs, Iow
and that saild stockholder's meeting had acted upon the plan of

liquidation of Western Iowa Power Company and had adjourned sine

He submitted to the Board a transcript of the minutes of the stoc

holder's meeting, evidencing the adoption by the stockholder's

meeting of the plan of liquidatlon of Western lowa Power Company.

He then stated that, inasmuch as the plan of liguidation of Weste

Iowa Power Company had been approved and adopted by all of the
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necessary bodles, it was desirable that the Board should take
aporopriate action to carry out the provisions thereof.

Tnereupon the following resolutions were moved by Mr.
Read, seconded by Mr. Leland, and unanimously adepted:

WHEREAS, the plan of liquidation of Western Iowa
Power Company, embodied in the document entitzled "Western
Iowa Power Company - Agreement and Plan of Liguidation',
dated May 14, 1949, and heretofore approved and adopted
by this Board and by tne Board of Directors of lowa Power
and Light Company, has now been aporoved and adopted at
a special stockholder's meeting of Western Iowa Power
Company; and -

WHEREAS, it 1s desirable that this Board should take
action immediately to carry out the provisions of said
plan of liquidation;

NOW, THEREFORE, BE IT RESOLVED, that the plan of
ligquidation of Western Iowa Power Company, embodied in the
document entitled "Western lowa Power Company - Agreement
and Plan of Liquidation", dated May 14, 1949, be and it is
hereby declared to have been duly and lawfully adopted as
the plan of liquidation of Western lowa Power Company;
and be it

' FURTHER RESOLVED, that the President of this Company
be and he 1is hereby authorlized and directed to sign and
execute on benhalf of this Company the two counterparts of
the aforesaid "Agreement and Plan of Liquidation", and to
deliver one fully executed counterpart thereof to Iowa
Power and Light Company, and to retain ocne fully executed
countervart thereof in the permanent records of thnis
Company; and be it

FURTHER RESQLVED, that pursuant to and in fulfillment
of the aforesald "Agreement and Plan of Liquidation”,
all of the property and assets of Western lowa Power
Company of every kind and nature whatsoever, and wherever
situate, inecluding cash, notes, bills and accounts receivable,
leases, contracts, franchises, and all other proverty
rights or interests, both tangible and intangible, be and
they are hereby distributed, transferred, assigned and
conveyed to Iowa Power and Light “ompany in full payment
of all of the issued and outstanding ¥irst Mortgzage bonds
of Western lowa Power Company, 34%% “eries due 1971 and
43 verles due 1976, aggregating in principal amount
$3,350,000, issued under and secured by a Mortgage and
Deed of Trust dated December 2, 1946, executed by Western
Iowa Power Company to Edward F. Leary as Trustee; and in
full payment of the interest accrued on the above-described
bonds since the last interest payment date; and in comvlete
liguidation, cancellation and redemption of all of the
issued and outstanding shares of the capital stock of
Western Iowa Power Company, to-wit, 5,000 shares; all of
such bonds and stock being now owned and held by Iowa Power
and Light Company; this resolution to be and become effec-
tive immediately upon the delivery and surrender on May 14,
1949, ta the Secretary of this Company by Iowa Power and
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Light Company of the above-described bonds for cancella-
tion, and of the certificate representing 5,000 shares

of the capital stock of this Comvany for cancellation and
retirement; and be it

FURTHER RESOLVED, that upon receipt of the aforesald
bonds by the decretary of this Company he 1s hereby auth-
orized and directed to mark the same cancelled and paid,
and to deliver the same to Edward F. Leary, Trustee under
this Company!s Mortgage and Peed of Trust dated December
2, 1946, and to request said Trustee to cremate the same
and to deliver to this Company a certificate of cremation,
and to procure from sald Trustee a duly executed instrument
releasing and discharging said Mortgage and Deed of Trust
and the lien thereof, and to cause said Mortgage and Deed
of Trust to be duly released of record wnerever the same
has been recorded; and be it ’

FURTHER RESOLVED, that upon the receipt by the Secretary
of this Company of the certificate representing all of thHe
issued and outstanding capital stock of this Comvany, to-
wit, 5,000 shares, he 1s hereby authorized and directed
to cancel and retire such stock as completely liguidated
and not to be reissued; and be it

FURTHER RESOLVED, that the President and Secretary of
Western Iowa Power Company be and they are hereby auth-
orized, empowered and directsd to sign and ex=scute in the
name of and on behalf of this Company and under its corporate
seal, on May 14, 1949, any and all deeds, bills of sale,
assignments, conveyances, and any and all othert instruments
necessary or desirable to vest in Iowa Power and Light
Company all of the right, title and interest of Western
Iowa Power Company in or to all of its property and assets,
and to deliver the same to Iowa Power and Light Company;
and subsequently to May 14, 1949, to execute and deliver
te Iowa Power and Light Company dated as of May 14, 1949,
any and all such further Instruments as may be deemed
necessary or desirable to evidence or perfect the right or
title of Iowa Power and Light Company in and to said property
and assets; and be it

FURTHER RESOLVED, that the officers of this Company
be and they are hereby authorized and directed to deliver
possession to Iowa Power and Light Company of all of the
property and assets of thls Company on May 14, 1949, upon
the receipt from Iowa Power and Light Company of the afore-
sald stock and btonds of thils Commany; and be it

FURTHER RESOLVED, that it is the intent of these
resolutions to cause the complete liguldation of Western
Iowa Power Company on iay 14, 1949, by the distribution
of all of its proverty and assets to Lowa Power and Light
Company in complete cancellation, redemption, liquidation
and retirement of all of the outstanding securities of
Western Iowa Power Company, and that the offlcers and
directors of this Company be and they hereby are authorized
and directed to do all such things and to carry out all
such actions as they may deem necessary or desirable in
order to carry out such intention; and be it

FURTHER RESOLVED, that upon the liguidation of this
Company on May 14, 1949, as authorized and provided for by
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these resolutions, Western Iowa Power Company shall cease
doing business and terminats all of its cornorate activitie
except such activities as may be necessary in connection
with winding up its affairs and its ultimate dissolution.
Upon motion, a fifteen-minute recess was declared in
order to permit the officers of the Company to consummate the tr
actlons provided for in the foregoing resolutions. At the expir
of the recess, the Chalrman reported to the meeting that the lig
atlon of the Company had been accomplished in accordance with the
plan of liquidation and with the resolutions authorlzing the con:
mation of sald plan adopted by the meeting just previous to the
recess. Whereupon it was maved by Mr. Read and seconded by Mr.
Leland and unanimously carried, that the following resoclutions be
adopted by the Board of Directors of Western Iowa Power Company:
WHEREAS, Western lowa Power Company on this 14th day
of May, 1949, has been completely liquidated by the dis-
trivution, transfer, assignment and conveyance to Iowa
Power and Llght Company of all of 1its property and assets
in full payment of all of its outstanding bonds and in

complete liguidation and cancellation of k1l of its issued
and outstanding capital stock;

NOW, THEREFORE, BE IT RESOLVED, that Westerm Iowa
Power Company be and it is hereby declared to be and to
have become completely liguidated on May 14, 1949, and
to have ceased all business activity on said date.

There being no further business, the meeting adjourned.

Certified as correct.

Y

P

= Chairman

ATTEST:
ol e

Secretary*\JA/
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